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One of the most fascinating aspects of cannabis' law in America is that,
despite marijuana being illegal at the federal level, almost every state
allows for its legal use in some form or fashion. As of this writing, thirty-
seven states, Washington, D.C. and four U.S. territories® have laws autho-
rizing the medical use of cannabis. An additional ten states allow for
low-THC medical cannabis, but these state programs are so restrictive that
they are typically not considered legal medical states. This conflict raises
a number of issues with respect to criminality, banking and business con-
siderations. Layer on top of that the unique issues that have arisen since
the passage of the 2018 Farm Bill, which federally legalized hemp though
it comes from the same plant species as marijuana (Cannabis sativa L.), the

1. Cannabis encompasses both marijuana and hemp. In this article, we refer to mari-
juana when discussing cannabis that is above 0.3% delta-9 tetrahydrocannabinol.

2. The four U.S. territories allowing medical cannabis are Guam, the Northern Mari-
ana Islands, Puerto Rico, and the U.S. Virgin Islands.
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only differentiating factor—for purposes of controlled substances law
criminal legality—being the level of THC concentration.

Even though the majority of states have legalized marijuana for medi-
cal use, families and individuals living in affordable housing across the
nation risk losing their homes because the substance remains federally
illegal, with no patient protections in places. Until this federal/state con-
flict is addressed, property owners—including public housing authori-
ties—are left having to carefully navigate satisfying resident medical needs
while remaining federally compliant. This article discusses state medical
marijuana laws against the backdrop of federal affordable housing require-
ments, calls attention to the many issues surrounding this tension, and
offers strategies for success going forward.

I. Cannabis Law: Rapidly Changing and Incredibly Complex

A. Federal Laws

At the federal level, marijuana is still completely illegal, save for a very lim-
ited number of registrants approved by the Drug Enforcement Administra-
tion for research purposes.® It is classified as a Schedule I drug, making it
one of the mostly highly regulated substances in the United States—one with
“no currently accepted medical use and a high potential for abuse.”* Such
drugs can only be legally possessed to conduct federally approved studies.®
Marijuana has been classified as a Schedule I drug since the passage of the
Controlled Substances Act of 1970 (CSA), despite the overwhelming amount
of research showing a myriad of medical benefits, from treating seizures and
chronic pain to alleviating the side effects of chemotherapy.® A consistent
push has been made over the last few years to either legalize or decriminalize
marijuana at the federal level,” but nothing has passed yet. Various legislative
proposals to de-schedule marijuana have been offered by both Democrats®
and Republicans,’ including sweeping reform bill 5.4591 “[t]o decriminalize

3. 21 US.C. § 841 (2020); U.S. DrRuG ENFORCEMENT ADMIN., DRUG SCHEDULING,
https:/ /www.dea.gov/drug-information/drug-scheduling (last visited June 6, 2022).

4. JoaNNA R. LamPE, CONG. RscH. SERvV., R45948, THE CONTROLLED SUBSTANCES ACT
(CSA): A LEGAL OVERVIEW FOR THE 117TH CONGRESs (Feb. 5, 2021), available at https:/ /
www.everycrsreport.com/files /2021-02-05_R45948_947eb3c52b068a17dc7c223301e9d04
8aef26164.pdf.

5. Id.

6. Id.; Andrew J. Boyd, Medical Marijuana and Personal Autonomy, 37 J. Marshall L.
Rev. 1253, 1272-1278 (2004).

7. Isack Cole, A Brief History of the Marijuana Legalization Movement, GREENDORPHIN
Mebpia (Apr. 13, 2008), https://greendorphin.com/history-of-marijuana-legalization
-movement.

8. Marijuana Opportunity Reinvestment and Expungement Act, H.R. 3617 117th
Cong. (2022), https://www.congress.gov/bill/117th-congress/house-bill/3617 (pro-
posing to de-schedule, decriminalize and tax cannabis, in addition to expunging prior
convictions).

9. States Reform Act, H.R.5977, 117th Congress (2021), https://www.congress.gov
/bill/117th-congress /house-bill /5977 (proposing to decriminalize cannabis and defer to
state authority over legalization in addition to regulating and taxing it like alcohol).
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and deschedule cannabis, to provide for reinvestment in certain persons
adversely impacted by the War on Drugs, to provide for expungement of
certain cannabis offenses, and for other purposes.”’® However, industry
insiders believe that the only chance of movement this year might be in the
form of piecemeal proposals such as protections for banking institutions and
insurers servicing marijuana businesses that will get attached to larger bills
with momentum, such as the America Competes Act."

B. State Laws

Laws concerning cannabis vary from state to state. As mentioned previously,
thirty-seven states have some form of a medical use program for marijuana, a
number which does not take into account the additional ten states that allow
low-THC/CBD medical cannabis in limited circumstances, bringing the total
count to forty-seven states that recognize the medical benefits of cannabis
and provide some patient access, though significantly restricted.”” Nineteen
of those states, Washington D.C., and two U.S. territories (Northern Mariana
Islands and Guam) also permit and regulate adult use for nonmedical pur-
poses (i.e., recreational use)."* Even among the states with adult use laws, there
is a wide range of policy and regulation. For example, some legislation pro-
vides for record expungement of those with prior marijuana arrests or convic-
tions before it was legalized, while others do not act retroactively or address
past convictions at all."* New marijuana legislation is also being passed quite
frequently.”® Voters in Mississippi passed a medical use ballot initiative in
2020, but it was subsequently overturned by the state supreme court, and
then lawmakers passed legislation in early 2022. Voters in four states legal-
ized marijuana for adult-use via ballot referendum in the 2021 election alone
(Arizona, Montana, New Jersey, South Dakota), and five more states took leg-
islative action to do the same (New Jersey, New York, Virginia, New Mexico,
Connecticut). The South Dakota measure was subsequently overturned by
the state supreme court. These frequent changes make cannabis law incred-
ibly difficult to keep track of, and even more challenging to reconcile.

C. Hemp

Per the 2018 Farm Bill,'* cannabis plants and products that come from such
plants, which do not exceed 0.3% delta-9 THC, are deemed hemp and have

10. Cannabis Administration and Opportunity Act, 117th Congress (2022), https://
www.congress.gov /bill/117th-congress / senate-bill /4591.

11. Kyle Jaeger, Major Financial Institutions Push House to Approve Marijuana Bank-
ing in Defense Bill, MARIJUANA MoOMENT (July 13, 2022), https://www.marijuana
moment.net/major-financial-institutions-push-house-to-approve-marijuana-banking
-in-defense-bill.

12. Nat’l Conf. of State Legislatures (May 27, 2022), https:/ /www.ncsl.org/research
/health/state-medical-marijuana-laws.aspx.

13. Id.

14. Id.

15. Id.

16. Hemp Production, Pub. L. No. 115-334, § 297A, 132 Stat. 4908 (2018), https://
uscode.house.gov /statviewer.htm?volume=132&page=4908.
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been removed from control under the federal CSA. All fifty states have fol-
lowed suit, each with its own specific laws regulating hemp. Like mari-
juana laws, these differ from state to state. Hemp plants can often look
and smell the same as marijuana plants, the only legally differentiating fac-
tor being the THC concentration level.”” The scope of this article does not
cover hemp use, but it is worth pointing out that hemp can easily be con-
fused with marijuana but does not carry the same criminal law violation
concerns, though there are still other state/federal law conflicts, including
those related to food/drug and public safety regulations.

D. Federal Supremacy

The Supremacy Clause of the U.S. Constitution states the Constitution
“shall be the supreme Law of the Land,”"® so where conflict exists between
federal and state law, federal law supersedes. This conflict arises frequently
in the area of cannabis law, but often only in theory. In 2013, the Depart-
ment of Justice released an official memorandum outlining its policy of
nonenforcement concerning federal marijuana law in cases where state law
permits the use of marijuana.” It essentially decided to allow states to reg-
ulate marijuana the way they see fit, even if their policies technically vio-
late federal law. While the subsequent administration formally rescinded
the memorandum, lack of enforcement largely remains. However, this
nonenforcement becomes complicated when federal funds are brought
into the picture. Programs and organizations that are federally subsidized
or funded must follow federal law, even when not aligned with the laws of
the state in which they are based. This article specifically delves into issues
that arise with respect to federally assisted housing programs and medical
cannabis use by tenants.

II. Affordable Housing Programs Come in Many Forms

There are various affordable housing programs across the country, some of
which are funded directly by federal initiatives while others are financed
by state and local programs and even private developers and nonprof-
its, some of which derive from federal funds. Often, affordable housing
is funded using a combination of federal, state and local resources.”’ This
article will focus on certain types of federally assisted housing programs.

17. Livvy Ashton, Hemp vs Marijuana—Differences Between CBD from Hemp Oil and
Cannabis Oil, CFAH (Mar. 2, 2022), https:/ /cfah.org/hemp-vs-marijuana.

18. LeGAL INFO. INST., SUPREMACY CLAUSE: CURRENT DoOCTRINE, ArT. VI.C2.1.1.3,
https:/ /www.law.cornell.edu/constitution-conan/article-6/clause-2 /supremacy
-clause-current-doctrine (last visited June 6, 2022).

19. U.S. DEP'T OF JUSTICE, JUSTICE DEPARTMENT ANNOUNCES UPDATE TO MARI-
JUANA ENFORCEMENT PoLicy (Aug. 29, 2013), https:/ /www.justice.gov/opa/pr/justice
-department-announces-update-marijuana-enforcement-policy.

20. See U.S. Der’T oF Hous. & UrB. DEv'T,, HOME aND THE Low-INcOME HOUSING
Tax CrepIT GUIDEBOOK (2009), available at https:/ /webcms.pima.gov/common/pages
/UserFile.aspx?fileld=24417.
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It is worth noting that housing funded by the Low-Income Housing Tax
Credit (LIHTC) program is often not subject to rules that explicitly apply to
other forms of federal assistance. Note, however, that LIHTC projects often
benefit from additional layers of financing that will implicate the rules dis-
cussed in this article. Federally assisted housing programs are typically
overseen by the U.S. Department of Housing and Urban Development
(HUD), which provides federal funding to private landlords and local pub-
lic housing authorities (PHAs) to operate and manage housing at the local
level.?' A brief overview of some of these programs follows.

A. Low-Income Housing Tax Credits

With more than 3.5 million affordable units built, the LIHTC program is the
most used resource to develop, rehabilitate, and maintain affordable hous-
ing in the United States.”? While most federally assisted housing programs
are regulated by HUD, allocations of LIHTCs come from the Internal Rev-
enue Service and are doled out to states based upon population. Though
created by Congress, LIHTC housing is not deemed “federally assisted” in
and of itself (but could fall under that category depending on other sources
of funding that may be combined with the LIHTCs). The LIHTC program
is often incredibly competitive for developers and provides a dollar-for-
dollar federal tax liability reduction in exchange for investor equity used to
fund the construction/rehabilitation of housing expressly reserved for rent
to low-income tenants.? LIHTC housing usually takes the form of apart-
ment complexes, but single-family rentals are also possible.* Each state
sets its own guidelines within the federal framework, allowing states wide
discretion in setting their own housing priorities and incentives.” LIHTC
program applicants are typically private for-profit developers, but non-
profits and PHAs participate as well. In fact, the LIHTC program requires
ten percent of each state’s allocation to be set aside for projects owned by
qualified nonprofits materially participating in their operation and devel-
opment.”® LIHTC projects owned by private entities typically have more
discretion in approving tenant applicants and lease termination policies

21. U.S. Der’T oF Hous. & Urs. DEv'T, HUD’s PusLic HousiNG PROGRAM, https://
www.hud.gov/topics/rental_assistance/phprog (last visited May 19, 2022); Mass. L.
Reform Inst., Differences Between Public and Subsidized Housing, MassLEGALHELP.ORG
(Dec. 2009), http:/ /www.masslegalhelp.org/housing/public-subsidized-differences.

22. Affordable Housing Credit Study, CouNREzNICK (Nov. 15, 2021), https://www
.cohnreznick.com/insights/affordable-housing-tax-credit-study-report-2021.

23. See URBAN INSTITUTE & BROOKINGS INSTITUTION, Tax Poricy CENTER, WHAT Is
THE Low-INcoME HousiNG Tax CrepiT AND How Doks IT Work? (updated May 2020),
https:/ /www.taxpolicycenter.org/briefing-book /what-low-income-housing-tax-credit
-and-how-does-it-work.

24. Id.

25. Id.

26. A.]. Johnson, Nonprofit Set-Aside Issues for LIHTC Properties, A.]. JouNsoN CON-
SULTING SERVS., INC. (Jan. 2, 2014), https://www.ajjcs.net/paper/main/2014/01/02

AffordableHousing_V31No2.indd 232 @ 9/8/22 1:14 PM


https://www.hud.gov/topics/rental_assistance/phprog
https://www.hud.gov/topics/rental_assistance/phprog
http://www.masslegalhelp.org/housing/public-subsidized-differences
https://www.cohnreznick.com/insights/affordable-housing-tax-credit-study-report-2021
https://www.cohnreznick.com/insights/affordable-housing-tax-credit-study-report-2021
https://www.taxpolicycenter.org/briefing-book/what-low-income-housing-tax-credit-and-how-does-it-work
https://www.taxpolicycenter.org/briefing-book/what-low-income-housing-tax-credit-and-how-does-it-work

Don't Let the Reefer Blow the Roof Off 233

than those where ownership or funding involves PHAs or HUD. However,
some households that live in LIHTC developments may also be recipi-
ents of federal housing assistance, further complicating the requirements
expected of tenants and property owners.”” When LIHTC properties or ten-
ants also receive federal subsidies, federal laws often apply.

B. Section 8 Assistance

Colloquially known as “Section 8”—named after the section of the Housing
Act of 1937 in which low-income housing support provisions were intro-
duced—this program is the most common form of federally subsidized
housing and perhaps the one that most frequently comes to mind when
laypersons think of affordable housing. Section 8 housing programs have
evolved over time and encompass several forms of assistance, but typically
in the form of a voucher program or project-based rental assistance. Sec-
tion 8 assistance allows a household to pay thirty percent of its adjusted
income towards rent, with the remaining rent being subsidized by HUD.?

Project-based Section 8 rental assistance is a form of federal assistance
tied to a multifamily property and usually operated by a private owner
under contract with HUD. These housing units are rented to eligible low-
income tenants earning no more than eighty percent of the area median
income (AMI), with forty percent of them being reserved for those earn-
ing at or below thirty percent AMIL.* The rent amount is set by HUD and
tenants pay an income-based contribution towards it, with HUD paying
the owner the difference. HUD stopped entering into new contracts with
private landlords in the mid-1980s, but there are still approximately one
million units existing under these project-based rental assistance contracts,
which remain renewable.®

Section 8 housing choice vouchers are also funded by HUD, but admin-
istered by a local PHA, with the PHA paying the subsidy to the landlord.
Section 8 vouchers are “tenant-based” but can also be “project-based,”
with tenant-based vouchers allowing low-income families to rent pri-
vately owned homes that meet program guidelines and bring the subsidy
with them anywhere in the country should they move.* Project-based

/nonprofit-set-aside-issues-lihtc-properties /#:~:text=IRC%20%C2%A742(h)(,aside%20
for%?20a%20nonprofit%20pool.

27. Lauren Loney & Heather Way, Strategies and Tools for Preserving Low Income Hous-
ing Tax Credit Properties, 28 . AFFORD. Hous. & CmTY. DEV. L. 255 (2019).

28. CtR. ON BupGeT & Poricy Priorities, Poricy Basics: SECTION 8 PROJECT-
BasED RENTAL AssisTANCE (Jan. 10, 2022), https:/ /www.cbpp.org/research/housing
/section-8-project-based-rental-assistance.

29. MAGGIE McCARTY, L1BBY PERL & KATIE JONES, CONG. RscH. SERV., RL34591, OVER-
VIEW OF FEDERAL HOUSING AssISTANCE PROGRAMS AND PoLicy (2019), https:/ /crsreports
.congress.gov /product/pdf/RL/RL34591.

30. Id.

31. CTR. ON BUDGET & PoLricy PRrRIORITIES, PoLICY BAsics: SECTION 8 PROJECT-BASED
RENTAL ASSISTANCE, supra note 28.
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vouchers are instead tied to a unit in a multifamily development (either
privately owned or owned by a PHA) and are not transferable with the
tenant. Eligibility for Section 8 is determined by the local PHA based on
income. The vast majority of housing choice vouchers (seventy-five per-
cent) are reserved for applicants with incomes up to the poverty line or
thirty percent AMI, whichever is higher, with the remainder reserved for
those whose incomes do not exceed eighty percent AMI.*

There are also several specialized forms of Section 8 vouchers, such as
tenant protection vouchers (to assist tenants being displaced from other
HUD programs) and VASH vouchers (for homeless veterans suffering
from mental health or substance abuse). Other Section 8 programs set
income restrictions at thirty percent, fifty percent, or eighty percent AMI,
in accordance with HUD requirements. Local PHAs can prioritize cer-
tain households based on extreme circumstances such as homelessness or
involuntary displacement.®® While Section 8 assistance is highly effective
to mitigate housing costs, it suffers from capacity problems, with waitlist
times extending up to eight years in some cases.**

C. Public Housing

Though public housing is not the most common form of federally subsi-
dized housing (serving under one million households),” it is often incor-
rectly interchanged with the term “Section 8,” though they are separate
programs with different practical implications. Public housing develop-
ments are owned and operated by local PHAs using federal funds pro-
vided by HUD.* The history of public housing in America is complicated
and, much like the history of cannabis prohibition, has been shaped in
large part by politics of the moment, such as race and socio-economics.”

32. Ctr. oN BuUDpGET & Poricy Priorities, Poricy Basics: THE HousiNnG CHOICE
VoucHER ProGraM (Apr. 12, 2021), https://www.cbpp.org/research/housing/the
-housing-choice-voucher-program.

33. U.S. Deprt. oF Hous. & UrB. DEvV'T, HousiING CHOICE VOUCHERS FACT SHEET,
https:/ /www.hud.gov/topics /housing_choice_voucher_program_section_8 (last vis-
ited May 20, 2022).

34. Sonya Acosta & Erik Gartland, Families Wait Years for Housing Vouchers Due
to Inadequate Funding, CTR. oN BUDGET & Poricy Priorities (July 22, 2021), https://
www.cbpp.org/research/housing/families-wait-years-for-housing-vouchers-due
-to-inadequate-funding.

35. CTR. ON BUDGET & PoLicy PRIORITIES, FEDERAL RENTAL AsSISTANCE FACT SHEETS
(Jan. 19, 2022), https://www.cbpp.org/research/housing/federal-rental-assistance-fact
-sheets#US.

36. Mass. L. Reform Inst., Differences Between Public and Subsidized Housing, MASSLE-
GALHELP.ORG (Dec. 2009), http://www.masslegalhelp.org/housing/public-subsidized
-differences.

37. See A Brief Historical Overview of Affordable Rental Housing, NAT'L Low INCOME
Hous. CoaLr. 1-7 (2015), http://nlihc.org/sites/default/files/Sec1.03_Historical-Over
view_2015.pdf;seealsoSarah Simmons, Medical Marijuana Usein Federally Subsidized Housing:
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As part of the recovery effort from the Great Depression,® known as the
New Deal,®* public housing was created in the 1930’s* as a tool to boost
jobs, clear slums, and improve the quality of housing that had become
dilapidated.*!

Public housing serves only eligible residents whose household income
does not exceed eighty percent AMI, which varies based on location and
family size.*? At least forty percent of these units are restricted to families
with incomes no more than thirty percent AMI or the poverty line, which-
ever is higher.* Tenants generally pay thirty percent of their adjusted
income for rent and utilities, with the remaining costs being subsidized.*
Individuals and families apply for assistance with their local PHA, which
then determines eligibility based on income, age/disability/familial sta-
tus, and citizenship. However, just because an applicant qualifies for pub-
lic housing does not mean that the applicant will receive it. Households
stay on public housing waitlists for a median of nine months, with at least
a quarter waiting for eighteen months or more, and many waitlists are
often closed to new applicants for years at a time.*

The Argument for Overcoming Federal Preemption, 48 UN1v. BALT. L. Rev. 117, 123 (2018),
https:/ /scholarworks.law.ubalt.edu/cgi/viewcontent.cgi?article=2045&context=ublr.

38. The Great Depression is generally considered to be “the worst economic down-
turn in the history of the industrialized world,” taking place during the ten-year period
between 1929-1939, resulting from the stock market crash of 1929 and during which time
almost half of the nation’s banks failed. Great Depression History, HisTORY.cOM (2022),
https:/ /www.history.com/topics/great-depression/great-depression-history.

39. The New Deal vastly expanded the federal government’s role in a myriad of
industries through several initiatives aimed at restoring economic stability and provid-
ing immediate relief to everyday Americans who had suffered greatly due to the down-
turn of the Great Depression. New Deal, History.com (Oct. 5, 2021), https:/ /www.history
.com/topics/great-depression/new-deal#:~:text=The%20New %20Deal%20was%20
a,t0%20those%20who%20were%20suffering; see New Deal, ENCYCLOPAEDIA BRITANNICA,
https://www.britannica.com/event/New-Deal /FDRs-Fireside-Chats-the-role-of-Elea
nor-Roosevelt-and-crucial-New-Dealers (last visited May 20, 2022). Interestingly, one of
the first actions taken by President Roosevelt as part of these initiatives was to end alco-
hol prohibition, a move subsequently made permanent through the 21st Amendment to
the U.S. Constitution. Id.

40. 42 U.S.C. § 1437f (2020).

41. Supra note 37.

42. U.S. DEP'T oF Hous. & Urs. DEv'T, HUD’s PusLic HousING PROGRAM, https://
www.hud.gov/topics/rental_assistance/phprog.

43. CTR. ON BUDGET & Poricy PrioriTIES, PoLicy Basics: PuBrLic HousiNG (June 16,
2021), https:/ /www.cbpp.org/research/public-housing.

44. Id.

45. Nat’'. Low Income Hous. Coar., CLOoSED WAITING Lists AND LoNG WAITs
AWAIT THOSE SEEKING AFFORDABLE HOUSING, AcCORDING TO NEw NLIHC SurvEy (Oct.
11, 2016), https://nlihc.org/news/closed-waiting-lists-and-long-waits-await-those-see
king-affordable-housing-according-new-nlihc.
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Through HUD’s Rental Assistance Demonstration program, introduced
in 2012, a concerted effort is being made to convert public housing to Sec-
tion 8 assisted projects as a method to preserve long-term affordability
while incentivizing private investment to assist with rehabilitating out-
dated and dilapidated developments.*

D. Section 202 Supportive Housing for the Elderly

Created as part of the National Housing Act of 1959, the “Section 202" fed-
eral housing program is exclusively for low-income elderly households
(defined as those where one or more persons are age sixty-two or older).”
The owner (typically a nonprofit developer or a limited partnership owner
with a nonprofit general partner) contracts with HUD to provide units to
eligible seniors with incomes that do not exceed fifty percent AMI. This
program evolved significantly since its inception and many of these con-
tracts with HUD are governed under rules applicable at the time the devel-
opment was built.*® While HUD has not funded the construction of new
developments under this program since 2011, rental assistance continues to
be appropriated by Congress for those already in existence.*

E. Supportive Housing for Persons with Disabilities

Often referred to simply as “Section 811,” the Cranston-Gonzalez National
Affordable Housing Act created the Section 811 Supportive Housing for
Persons with Disabilities Program in 1990 for adults with disabilities.
Housing assisted under this program includes group homes, independent
living facilities, multifamily rentals, condominiums, and cooperative hous-
ing.5' Similar to Section 202 assistance (from which the Section 811 concept
stemmed), this program has evolved over time, with key changes enacted
in 2010 as part of the Frank Melville Supportive Housing Investment Act.
Developers of Section 811 units are required to provide supportive services
to help the tenants live independently. Where the program used to provide
grants to help fund construction, it now provides only rental assistance and
is often provided to housing financed in combination with other sources of

46. U.S. DErP’T oF Hous. & URB. DEV'T, RENTAL ASSISTANCE DEMONSTRATION (RAD),
https:/ /www.hud.gov/rad (last visited June 7, 2022).

47. MAGGIE McCARTY, L1BBY PERL & KATIE JONES, CONG. RsCH. SERV., RL34591, OVER-
VIEW OF FEDERAL HOUSING AssISTANCE PROGRAMS AND PoLicy (2019), https:/ /crsreports
.congress.gov /product/pdf/RL/RL34591.

48. Id.

49. Id.

50. “Disability” is defined as “having a physical, mental, or emotional impairment
that is expected to be of long-continued or indefinite duration, substantially impedes the
ability to live independently, and could be improved by suitable housing; or (2) a devel-
opmental disability.” 42 U.S.C. §8013(k)(2).

51. LiBY PERL, CONG. RscH. SERV., RL34728, SEcTiON 811 AND OTHER HUD HoUusING
PrROGRAMS FOR PERsONS wITH DisaBILITIES (Mar. 7, 2016), https://crsreports.congress
.gov/product/pdf/download /RL/RL34728 /RL34728.pdf.
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funding, such as LIHTC, HOME funds, Community Development Block
Grant (CDBG) funds, or other public or private sources.” Residents must
have income that does not exceed either thirty percent AMI or fifty percent
AMI (depending on the fiscal year in which the funds were appropriated),
and the tenant portion of the rent is limited to the greater of thirty percent
of their adjusted income or ten percent of their gross income.*

F. Housing for Moderate Income and Displaced Families

Commonly known as the “Section 221(d)(3) Below Market Interest Rate
Program” or simply “Section 221(d)(3)” loans, this program was enacted as
part of the Housing Act of 1961, codified at 12 U.S.C. §17151. This program
was designed to incentivize public developers, housing cooperatives, gov-
ernmental entities, and nonprofits to create affordable housing by provid-
ing FHA-insured loans with below-market interest rates. Units financed
under this program are often also layered with rental assistance from HUD
provided under separate programs, and many have converted to Section 8
assistance programs. Funding for this program ended in 1968 but many of
these properties are still active due to the continuation of their affordability
restrictions.

G. Rental and Cooperative Housing for Lower Income Families

This program, enacted as part of the Housing and Urban Development
Act of 1968, codified at 12 U.S.C. §1715z-1 and commonly referred to as
“Section 236,” was intended to replace the Section 221(d)(3) and Section
202 programs. Loans under the Section 236 program were made to private
and nonprofit developers and subsidized by the government in a man-
ner to effectively reduce the mortgage interest payments to not more than
one percent, but was eventually cut short after President Nixon declared
a moratorium on new construction of subsidized housing.>* Like Section
221(d)(3) loans, many of these properties are still operating under their
affordability restrictions and are typically layered with other forms of
HUD rental assistance, and many of the original subsidies have converted
to Section 8 assistance. Rent and income restrictions apply.

H. Insurance of Loans for Housing and Related Facilities
for Domestic Farm Labor

Funded by the United States Department of Agriculture (USDA), Section
514 Farm Labor Housing loans are available to nonprofits, certain limited
partnerships with a nonprofit general partner, Native American tribes, and
governmental entities. This program was created by the Housing Act of
1949 and is codified at 42 U.S.C. §1484. Section 514 loans seek to increase

52. Id.

53. Id.

54. LiBY PERL, CONG. RscH. SERV., RL33508, SEcTION 202 AND OTHER HUD RENTAL
HousING PROGRAMS FOR Low-INCOME ELDERLY RESIDENTs (Mar. 7, 2016), https://crsre
ports.congress.gov/product/pdf/download /RL/RL33508 /RL33508.pdf.
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housing for domestic farm laborers by incorporating below-market interest
rate loans to develop or rehabilitate housing rented to farm workers and
are often coupled with grants and rental assistance that layer in income
and rent restrictions.”

I. Housing and Related Facilities for Elderly Persons and Families
or Other Persons and Families of Low Income

Also created by the Housing Act of 1949, and codified 42 U.S.C. §1485, this
USDA-funded housing program, referred to as “Section 515,” provides
long-term, low-interest rate loans to limited-profit and nonprofit develop-
ers for constructing or rehabilitating rural rental and cooperative housing
for the elderly, low-income families, and persons with disabilities.>® These
loans are typically used in conjunction with the Section 521 Rental Assis-
tance program and/or Section 8 project-based assistance to facilitate rent
and income restrictions.”

J. Other Federally Assisted Housing

A multitude of other federal assistance housing programs exist but for pur-
poses of what this article refers to as “federally assisted housing” the term
applies only to public housing, Section 8 assistance, Section 202, Section
811, Section 221(d)(3), Section 514 and Section 515 programs. Nonetheless,
all structures of federally subsidized housing incorporate certain federally
mandated restrictions, which include barring drug use like medical mari-
juana regardless of conflicting state law.*®

III. The Issue: Medical Marijuana Patients Face Housing
Application Rejections and Evictions

The structure of federally subsidized housing in the United States remains
complicated, as do the rapidly evolving laws surrounding cannabis. Inter-
section of the two is inevitable, as federally assisted housing is required
to be operated in compliance with federal law. As part of large-scale pub-
lic housing reform, the Quality Housing and Work Responsibility Act of
1998 (QHWRA) was enacted, which generally governs various aspects
of HUD'’s public housing and tenant-based Section 8 housing assistance

55. Leslie R. Strauss, USDA Rural Rental Housing Programs, NAT'L Low INCOME
Hous. CoaL. (2019), https:/ /nlihc.org/sites /default/files/ AG-2019/04-13_USDA-Rural
-Rental-Housing-Programs.pdf.

56. MAGGIE McCARTY, LiBBY PERL & KATIE JoNEs, CONG. RscH. SErv.,, RL34591,
OVERVIEW OF FEDERAL HOUSING AsSISTANCE PROGRAMS AND Poricy (2019), https://
crsreports.congress.gov/product/pdf/RL/RL34591; Taprock CowaN, CONG. RscH.
SERvV., RL31837, AN OVERVIEW OF USDA RURAL DEVELOPMENT PROGRAMS (Feb. 10, 2016),
https:/ /crsreports.congress.gov /product/pdf/RL/RL31837/30; Strauss, supra note 54.

57. TabpLock CowaN, CoNG. RscH. SERv., RL31837, AN OVERVIEW OF USDA RURAL
DEVELOPMENT ProGRAaMs (Feb. 10, 2016), https://crsreports.congress.gov/product
/pdf/RL/RL31837/30.

58. Simmons, supra note 37, at 124.
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programs.” At that time, only California had begun to creep out of prohibi-
tion after voters approved the nation’s first medical marijuana legalization
law (post-prohibition) in 1996. Voters in Washington, D.C., Oregon, Alaska,
Washington, and Nevada did the same in 1998, only weeks after President
Clinton signed QHWRA into law. Since then, most of the rest of the states
have followed suit to some degree.

QHWRA sought to reduce poverty concentration of public housing,
protect housing assistance for the neediest families, support transitioning
from welfare to work, raise PHA standards, revitalize aging communi-
ties funded by federal assistance, and consolidate/streamline/deregulate
assistance programs to increase efficiencies.” Though the QHWRA gen-
erally applies to public housing and Section 8 assistance, the provisions
relating to applicant screening and tenant terminations based on illegal
drug use were expressly extended to the additional assistance programs
described above (with the exception of LIHTC housing).®* PHAs and other
owners of federally assisted units are required to adopt policies related to
the illegal use of a controlled substance. Recall that despite broad legaliza-
tion in states across America, marijuana remains controlled as a Schedule
1 substance under the federal CSA. Thus, a resident in a federally assisted
unit can simultaneously be authorized by the state to treat an ailment
using the same substance that could be cause for eviction, and would have
no protection despite the medical aspect.

A. “Illegal Drug Use” Is Treated Differently: Applicants v. Current Tenants

The QHWRA added new requirements applicable to the use of marijuana
in federally assisted housing, but they impacted applicants and current
tenants differently. For applicants, if the PHA or private landlord deter-
mines any member of the household is an illegal user of a controlled sub-
stance, such determination will bar admission to the housing;:

IN GENERAL.—Notwithstanding any other provision of law, a public hous-
ing agency or an owner of federally assisted housing, as determined by the
Secretary, shall establish standards that prohibit admission to the program
or admission to federally assisted housing for any household with a mem-
ber— (A) who the public housing agency or owner determines is illegally
using a controlled substance; or (B) with respect to whom the public housing
agency or owner determines that it has reasonable cause to believe that such
household member’s illegal use (or pattern of illegal use) of a controlled
substance, or abuse (or pattern of abuse) of alcohol, may interfere with the

59. U.S. Dep’T oF Hous. & Urs. DEV'T, PuBLic HoUusING REFORM OVERVIEW, https://
www.hud.gov/program_offices/public_indian_housing/phr/about (last visited June 7,
2022).

60. Id.

61. The term “federally assisted housing” is specifically defined in 42 U.S.C. § 13664
(2020).
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health, safety, or right to peaceful enjoyment of the premises by other resi-
dents (emphasis added).®

While this provision only applies to applicants for federally assisted hous-
ing (rather than current tenants), it is strict, as it completely bans admission
for any marijuana use—even when the patient’s medical use complies with
state law. However, a subsequent provision does leave room for bureau-
cratic discretion when considering applicants that may have a “pattern of
illegal use,” as it allows for case managers to consider whether an indi-
vidual has completed a treatment program and is no longer illegally using
the substance.®® The statute also leaves it up to the PHA /owner to devise
its own policy for determining illegal use, the application of which is indi-
vidualized and fact-specific.*

The law with respect to terminating the lease of a tenant already resid-
ing in federally assisted housing uses different language:

IN GENERAL.—Notwithstanding any other provision of law, a public
housing agency or an owner of federally assisted housing (as applicable),
shall establish standards or lease provisions for continued assistance or
occupancy in federally assisted housing that allow the agency or owner
(as applicable) to terminate the tenancy or assistance for any household
with a member— (1) who the public housing agency or owner determines
is illegally using a controlled substance; (2) whose illegal use (or pattern of
illegal use) of a controlled substance, or whose abuse (or pattern of abuse)
of alcohol, is determined by the public housing agency or owner to interfere
with the health, safety, or right to peaceful enjoyment of the premises by
other residents (emphasis added).®

This section, applying only to tenants already in the program, is much
more lenient. It allows PHAs and owners to evict tenants who are mari-
juana users, but it does not require that they do so. This flexibility means
that residents may be able to start using marijuana while living in public
housing and have some leeway, with the level of leniency being entirely up
to the PHA /owner, though the lease provisions still may not affirmatively
permit such occupancy.

It is worth reiterating that these illegal drug use provisions also encom-
pass state-legal medical marijuana, meaning that patients using it for
health conditions in compliance with state law are technically prohibited
from being admitted to federally assisted housing in the United States, and
current tenants who become medical marijuana patients are at the mercy of
the PHA or owner as to whether they can to remain in their homes. Further,

62. 42 U.S.C. §13661 (2020).

63. Memorandum from Sandra B. Henriquez, Ass’t Sec. for Public and Indian Hous-
ing, U.S. Dep’t of Hous. & Urb. Dev., Medical Marijuana Use in Public Housing and
Housing Choice Voucher Program (Feb. 10, 2011), https:/ /www.hud.gov/sites/docu
ments/MED-MARIJUANA PDFE.

64. Id.

65. 42 U.S.C. § 13662 (2020).
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neither circumstance is protected under federal disability laws given the
Schedule 1 status of marijuana. It is also worth pointing out some of these
housing programs are targeted specifically towards the elderly and those
with disabilities, populations which are more likely to suffer from condi-
tions that are alleviated by the medical use of marijuana.®

IV. Real Life Application: Case Studies

A. California (federal court)

As of 2021, California has both an adult use and medical marijuana pro-
gram.” Medical marijuana was first legalized in California in 1996, making
it the first state to do so in the United States. Currently, Californian medical
marijuana patients must be over the age of eighteen.® In 2018 it became
legal for individuals over the age of twenty-one to purchase marijuana,
though cannabis may be banned by landlords and is not permitted on fed-
eral land.

In 2016, Emma Nation of Arcata, California was threatened with evic-
tion after a maintenance worker said they saw cannabis in her federally
subsidized dwelling.® She fought the eviction for two years, but her land-
lord eventually did remove her from her housing. Nation then filed in
the U.S. District Court for the Northern District of California in Nation v.
Trump, claiming discrimination.” The district court dismissed the suit, and
Nation appealed in the Ninth Circuit Court of Appeals, which affirmed the
lower court’s dismissal of the case.”* The 2020 appellate court’s affirma-
tion of the dismissal was based on lack of jurisdiction, as the court claimed
Nation had not exhausted all administrative remedies prior to pursuing
court action, specifically that she should have petitioned the Drug Enforce-
ment Administration to reclassify the federal control status of marijuana.
While the court did not technically rule on the use of marijuana in feder-
ally subsidized housing in this case, even a very marijuana-friendly state
like California did not protect the rights of this cannabis user to remain in
affordable housing.

66. Marc E. Agronin, MD, The Age of Cannabis Has Arrived: Issues for Older Adults, Psy-
cHIATRIC TIMES (Mar. 26, 2021), https:/ /www.psychiatrictimes.com/view/age-cannabis
-has-arrived-issues-older-adults.

67. Barry Weisz & Michael Rosenblum, Cannabis State-by-State Regulations, THOMP-
soN COBURN LLP (Aug. 2021), https:/ /www.thompsoncoburn.com/docs/default-source
/blog-documents / ranking-of-state-cannabis-regulations.pdf.

68. CaL. DEP'T oF PuBLIC HEALTH, LET’s TALK CANNABIS: WHAT’S LEGAL (Nov. 17,
2017), https:/ /www.cdph.ca.gov/Programs/DO/letstalkcannabis / Pages /legal.aspx.

69. Dan Squier, Arcata Woman Evicted from Subsidized Housing for Using Medical Can-
nabis, EUREKA TIMES-STD. (July 14, 2018), https:/ /www.times-standard.com /2018 /07 /14
/arcata-woman-evicted-from-subsidized-housing-for-using-medical-cannabis.

70. Nation v. Trump, 395 F. Supp. 3d 1271 (N.D. Cal. 2018), aff'd, 818 E. App’x 678 (9th
Cir. 2020).

71. Nation v. Trump, 818 F. App’x at 681.
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B. New York (state court)

Medical marijuana has been legal in the state of New York since 2014, and
an adult use program was legalized in March 2021, and is currently under
development.”” Marijuana may be smoked anywhere that tobacco smoking
is allowed, though there are limits on the amount of marijuana an indi-
vidual may possess at any time.”

In 2018, seventy-eight-year-old John Flickner of Niagara Falls, New
York, was evicted after staff at his housing complex found marijuana in his
home.” The company that owned the unit had a zero-tolerance policy for
marijuana, so the find resulted in a call to the police and the beginning of
eviction procedures. The police did not press charges, as Flicker was using
medical marijuana (legal in the state of New York), but the developer still
pushed the case to eviction court. Flickner was evicted, but after backlash
the developer reassessed their marijuana policies and allowed Flickner to
return to his residence.” Here we see a clear example of a housing provider
utilizing the discretion allowed by federal law to work with a resident
patient taking medication in compliance with state law, even though the
owner initially had policies that were stricter than necessary.

C. Pennsylvania (state court)

Medical cannabis has been legal in Pennsylvania since 2016, though the
state has been slow on the uptake as its program is still in the process of
being fully implemented.”® However, medical cannabis is legal there and is
available to people (including individuals under the age of eighteen) who
are approved by their doctor.”

In an egregious case, Mary Cease, a Navy veteran earning less than
thirty percent AMI in Indiana County, Pennsylvania, was denied housing
when she moved there in 2018 after escaping an abusive spouse.” Cease

72. Weisz & Rosenblum, supra note 67, at 11.

73. New York State, Office of Cannabis Management, Marihuana Regulation and
Taxation Act (MRTA), https:/ /cannabis.ny.gov/marihuana-regulation-and-taxation-act
-mrta (last visited June 7, 2022).

74. Thomas ]. Prohaska, 78-Year-Old Evicted from HUD Housing After Medical Mari-
juana Laws Collide, BurraALO NEwWs (Dec. 7, 2018), https:/ /buffalonews.com/2018/12/10
/evicted-medical-marijuana-user-may-return-to-niagara-falls-apartment.

75. Thomas ]. Prohaska, Evicted Tenant Welcomed Back as Landlord Revisits Medical
Marijuana Policy, BurraLo NEws (Dec. 10, 2018), https:/ /buffalonews.com/2018/12/10
/evicted-medical-marijuana-user-may-return-to-niagara-falls-apartment.

76. Pa. Dep’t of Health, Pennsylvania Medical Marijuana Program (2022), https://
www.health.pa.gov/topics/programs/Medical%20Marijuana/Pages/Medical%20Mar
ijjuana.aspx.

77. Pa. Dep’t of Health, Patients and Caregivers (2022), https://www.health.pa.gov
/topics/programs/Medical%20Marijuana/Pages/Patients.aspx.

78. Sam Ruland, ‘I've Always Been a Warrior': Navy Vet on Medical Marijuana Fights Over
Subsidized Housing, USATopAy (Feb. 29, 2020), https:/ /www.usatoday.com/story /news
/mation/2020/02/29/medical-marijuana-user-denied-federal-housing /4911781002.
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had previously received federal housing support in a different county,
so it was unclear if she was being treated as a new applicant or an exist-
ing tenant, complicating her case. Cease had no prior criminal record and
was transparent in her application with the local PHA about her doctor-
authorized medical use of cannabis in the treatment of her post-traumatic
stress disorder and chronic back pain. After years of litigation stemming
from the PHA's refusal to approve her housing application, she was vic-
torious in February 2021 when the Pennsylvania Commonwealth Court
found the term “illegally using a controlled substance” to be ambiguous
where the resident’s use was prohibited by federal law but permitted under
state law.”” The court went on to reason that “the pertinent provisions of
QHWRA are based on the obsolete and scientifically flawed premise [of
the federal Controlled Substances Act] that marijuana ‘has no currently
accepted medical use in treatment in the United States” and that ‘there is a
lack of accepted safety for use of marijuana under medical supervision.””*
The Pennsylvania Supreme Court denied further appeal, though the hous-
ing authority could still appeal to the federal court.

D. Maryland (state court)

Marijuana has been legal for medical use in Maryland since 2013.%8! The
Natalie M. Laprade Medical Cannabis Commission is responsible for
implementing programs for medical cannabis to be available for qualify-
ing patients.® Though not legal yet for adult-use (a ballot initiative will go
before voters in 2022), Maryland no longer “punishes the possession of less
than ten grams of marijuana as a crime,” classifying such possession as a
civil offense.®

In Chateau Foghorn LP v. Hosford, two exterminators were in Wesley Hos-
ford’s apartment in Baltimore, Maryland and saw a marijuana plant in the
bathtub.* The exterminators reported this to the police, which resulted in a
criminal citation against Hosford (for possession of less than ten grams) that
was later dismissed.®* However, Hosford’s landlord subsequently served a
notice of lease termination and filed an eviction for breach of the drug-free
provision required under his lease.*® Maryland law provides that a court
should find in favor of the landlord only if “the court determines that the
tenant breached the terms of the lease and that the breach was substantial
and warrants an eviction.”¥ After a local circuit court ruling in favor of the

79. Cease v. Hous. Auth. of Ind. Cnty., 247 A.3d 57, 61 (Pa. Commw. Ct.), appeal denied,
263 A.3d 243 (Pa. 2021).

80. Id.

81. Weisz & Rosenblum, supra note 67, at 15-16.

82. Id.

83. Chateau Foghorn LP v. Hosford, 168 A.3d 824 (Md. 2017).

84. Id. At 828.

85. Id.

86. Id. at 829.

87. Id. at 830 (quoting Mp. CoDE ANN. REAL Pror. § 8-402.1).
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landlord and a reversal by the Court of Special Appeals appealed by the
landlord, the Court of Appeals found that Congress intended for evictions
to be conducted by bringing an eviction action in state or local court, sub-
ject to state landlord-tenant law.*® It determined that the landlord’s argu-
ment that Congress intended to give housing providers the power to evict
tenants strictly based on prohibited conduct was erroneous.® It reasoned
that Congress only intended to give landlords the power to bring evic-
tions for such conduct, which would then be determined according to state
law.*® Therefore, the landlord’s eviction under Maryland’s “substantial and
warrants an eviction” standard did not properly take into consideration all
the circumstances relevant to Hosford’s case, and the court ruled Hosford’s
eviction could not proceed without allowing recourse under state law.

E. What Can We Take from These Cases?

While the federal court case referenced above was not favorable to the ten-
ant, the state court cases eventually worked out for the tenants, but only
after drawn out battles that very likely put the tenants in the unstable and
terrifying position of not having certainty as to whether they had safe,
decent, and stable housing secured. While the academic exercise of reading
about and analyzing various real-world examples may drum up empathy
for these tenants, the level of stress, anxiety, and hopelessness that often
arises when there is no assurance of having a safe place to call home cannot
truly be understood without experiencing it. To think that peace of mind
can be denied or taken away simply for using state-legal medication to pre-
vent suffering from diagnosable ailments is an abomination of justice that
harms the most vulnerable communities.

One of the greatest injustices in this state/federal conflict is the creation
of a second class of citizens when it comes to the legal use of cannabis. The
wealthy do not need to access federal assistance for housing or other basic
needs such as healthcare, freeing them to follow the state laws without fear
of losing their homes. Meanwhile, the poor face severe penalties for using
the same medicine, creating a new world of illegality that only applies to
certain sects of our population. Under current laws, cannabis is function-
ally illegal for low-income individuals in federally assisted housing, even
in states where it is legal for others. Citizens most in need cannot benefit
from certain healthcare treatment options available to those with deeper
pockets, despite such activities being sanctioned by medical professionals
and state law.

88. Id.
89. Id.
90. Id. at 856-67.
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F. A Proposed Solution—The Marijuana in Federally
Assisted Housing Parity Act

Recognizing the great harm the state/federal cannabis law conflicts cause
to the nation’s most needy citizens, Rep. Eleanor Holmes-Norton (D-DC)
has three times filed legislation that would amend the QHWRA to expressly
prohibit landlords and PHAs from establishing policies barring admission
to federal housing programs where a household member is using medi-
cal cannabis in compliance with state law. The proposed legislation would
clear the ambiguity found in the Cease case by explicitly stating the term
“illegal use of a controlled substance” does not include “the use, distribu-
tion, possession, sale, or manufacture of marihuana (as defined in section
102 of the Controlled Substances Act (21 U.S.C. § 802)) that is in compliance
with the law of the state in which such use, distribution, possession, sale,
or manufacture takes place.”*! This bill was introduced in May 2021 but
has not yet been heard in committee. Prior versions of the bill introduced
in 2018 and 2019 similarly did not gain traction. There was a moment of
hope earlier this year in July when two measures from Rep. Norton on
an appropriations bill would have barred HUD from using its funds to
enforce the federal prohibition on medical and recreational cannabis use or
possession in federally assisted public housing. However, those measures
were withdrawn just prior to a House Rules Committee hearing and have
not shown up anywhere else, yet.”?

G. Other Bills in the Federal Pipeline

While the bill discussed above would be the most direct solution to the dis-
parity between federal and state cannabis law, there are a few other pieces
of proposed legislation that could affect affordable housing tenants or
applicants. The Fair Chance in Housing Act of 2019, proposed by then-Sen-
ator Kamala Harris (with companion bill filed in the House by Rep. Ocasio-
Cortez), would amend the QHWRA to add (among other provisions) a ban
on drug and alcohol testing for both applicants and current tenants, as well
as provide a carve-out for low-level drug offenders, preventing them from
being denied housing or evicted.” While this policy represents an impor-
tant step that would likely help limit application rejections and evictions
for marijuana use by making said use less likely to be discovered, it does
not provide the legal protection that cannabis users need. Additionally, no
action has been taken on this bill since it was referred to committee after

91. Marijuana in Federally Assisted Housing Parity Act of 2021, H.R. 3212, 117th
Cong (1st Sess. 2021).

92. Kyle Jaeger, House Will Not Vote on Marijuana Amendments for Veterans and Public
Housing Residents After Committee Snag, MARIJUANA MoMENT (July 18, 2022), https://
www.marijuanamoment.net/house-will-not-vote-on-marijuana-amendments-for-veter
ans-and-public-housing-residents-after-committee-snag.

93. Fair Chance at Housing Act of 2019, S. 2076, 116th Cong (1st Sess. 2019); Fair
Chance at Housing Act of 2018, H.R.3685, 116" Cong (1st Sess. 2019).
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being introduced in 2019. However, several bills have been introduced in
the current Congress (2021-2022) that could impact affordable housing. The
Affordable HOME Act, introduced by Rep. Ilhan Omar in 2021, would pro-
tect tenants from eviction for the “manufacture of a cannabinoid extract,”
as long as they have the proper licensure.” However, while this bill might
allow for tenants to make their own medical tinctures, it would also still
allow eviction for the use of any controlled substance, which would include
cannabis. Less directly related but still potentially impactful is The Evic-
tion Prevention Act of 2021, which would provide local governments with
grants to help pay for the right to counsel for low-income individuals in
eviction proceedings.” This could give tenants evicted for cannabis use the
resources to fight their evictions in court, potentially leading to a case set-
ting precedent for ending such evictions. Also worth noting is the Housing
PLUS Act of 2021, which would require that HUD not prohibit or limit
funding to housing programs that require sobriety.”® This would limit
HUD'’s discretionary power in this issue area, though it would likely not
apply to most forms of affordable housing. All of these bills are currently
in the very early stages of development, so it is unclear which, if any, will
be passed. What is clear is that none of them would address the issue of
unfair treatment of cannabis users who need affordable housing as well as
the Marijuana in Federally Assisted Housing Parity Act.

V. Other Questions Raised

A. Quality of Life: How Does the Federal/State Conflict
Affect Medical Marijuana Patients?

For many patients, medical marijuana is a miracle drug that alleviates
symptoms that no other medication can safely address.” Unfortunately,
under current federal drug laws, some patients are forced to choose
between their medication or their home.” Neither is a safe option. While
federal legalization may seem like a straightforward resolution, that frame-
work has yet to be adopted, but other steps can be taken. Under the Fair
Housing Act, property owners are allowed to ask about disabilities to
determine if someone is illegally using a controlled substance, but they are
not required to do so.”” In states that allow the use of medical marijuana, it

94. Affordable HOME Act, H.R. 5385, 117" Cong (1st Sess. 2021).

95. Eviction Prevention Act of 2021, H.R. 3580, 117th Cong (1st Sess. 2021).

96. Housing PLUS Act of 2021, H.R. 6018, 117th Cong (1st Sess. 2021).

97. Peter Grinspoon, Medical Marijuana, HARv. HEALTH BLoG (Apr. 10, 2020), https://
www.health.harvard.edu/blog/medical-marijuana-2018011513085.

98. Sam Ruland, Navy Vet Got off Opioids and onto Medical Marijuana; and Now She’s
Denied Federal Housing, York DaiLy Rec. (Feb. 27, 2020), https://www.ydr.com/story
/news/2020/02/27 /medical-marijuana-navy-veteran-denied-federal-housing-pennsyl
vania/4787969002.

99. U.S. Dep’t of Just., Joint Statement of the Department of Housing and Urban
Development and the Department of Justice Reasonable Accommodations Under the Fair
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may even be a violation of state or local disability laws to prevent someone
from accessing housing due to their medication. While not asking about
marijuana use is a simple step that can be taken, PHAs and property own-
ers can also implement policies that do not permit termination based on
the use of a prescription medication. Such policies would have to be care-
fully written so as not to completely prevent termination for marijuana use
(as federal law requires some avenues for termination in this front), but
well drafted policies could be a straightforward approach to provide some
assurances for medical marijuana patients.

B. Negative Report Scores: What Consequences May Arise
for PHAs That Are Cannabis-Friendly?

HUD conducts regular inspections of public housing projects and scores
the developments in four categories, the most heavily weighted being
physical condition.'® As a part of the physical assessment, reviewers are
required to rate the safety and “neighborhood environment.”!" Drug use
on the property may result in negatives scoring in these categories. If a
development has low scores, it may lose funding opportunities and be sub-
ject to more oversight, including more frequent inspections.'® This loss of
autonomy may prevent a PHA from providing cannabis-friendly services
or policies and further limit its ability to manage its properties in a manner
best suited for the local demographics. Again, it is crucial to carefully craft
policies that permit tenants to have reasonable options in forms that will
not disturb others and will still maintain a safe environment.

C. What About Consumable Hemp?

HUD guidance has been clear and consistent on the issue of whether allow-
ing the use of medical marijuana is a reasonable accommodation under the
Fair Housing Act, Section 504 of the Rehabilitation Act (Section 504), and
Title II of the Americans with Disabilities Act (ADA), and that answer is
a resounding no.'® Interestingly, compliant consumable hemp products,

Housing Act (May 14, 2004), https:/ /www.justice.gov/crt/us-department-housing-and
-urban-development.
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ated (last visited June 7, 2022).
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which may include products such as tinctures, capsules, topicals, edibles,
beverages, gummies, vapes, and smokable flower, are not controlled sub-
stances under the CSA after hemp was expressly carved out from the defi-
nition of marijuana per the 2018 Farm Bill. A patient with a disability might
be able to successfully challenge a failure to reasonably accommodate the
use of such legal hemp products.

It is worth noting, however, that housing providers are permitted to ban
all forms of smoking on their properties (even with federally legal prod-
ucts like tobacco and smokable hemp).!** Private individuals may also
complain about the scent or smoke of hemp affecting their living condi-
tions. They may even sue, or otherwise draw unwanted attention to the
property or its tenants. The use of other consumption methods may be
more innocuous and likely not impact anyone other than the consumer.
Thus, consumption methods of hemp that do not interfere with the health,
safety, or peaceful enjoyment of the property by other residents might be
required to be reasonably accommodated.

VI. Considerations, Guidance and Conclusions

A. Outdated Cannabis Laws Are Unjust

Centuries of racism and an intense history of racial discrimination have
put minorities (Black people in particular) in a position to be dispropor-
tionately likely to require housing assistance.!® Black people are also more
likely to be arrested for marijuana use (while not being more likely to par-
take in cannabis consumption).!” Additionally, while bureaucratic discre-
tion can be useful, it also allows for human prejudices and unconscious/
implicit bias to affect the housing process. All these factors mean that mari-
juana use can bar someone from affordable housing and can be used as
a weapon against minorities to prevent them from accessing the services
that they need and are entitled to. If policies were more standardized and
cannabis-friendly, individuals would not be forced to rely on their own
biased perceptions to decide whether to allow medical marijuana patients
to stay in their homes, and possible determining factors like arrest records

/uploads/2015/01/HUD-Kanovsky-Memo-re-Medical-Marijuana-and-RA-in-Public
-Assisted-Housing-1-20-2011.pdf.
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may be less unequal in the first place. Unfortunately, despite Biden’s Exec-
utive Order on Advancing Racial Equity and Support for Underserved
Communities Through the Federal Government that required all federal
agencies to assess areas of improvement for institutional equity, HUD has
not taken note of the issues of cannabis injustice.!”” Its report on equity
does not mention any form of substance use.'*®

B. Bureaucratic Discretion Can Be Used to Support Cannabis Patients

The benefits of the lax phrasing of the QHWRA are that PHAs have leeway
with respect to their admission and occupancy policies. Unfortunately,
most PHAs currently use this power to make them harsher on medical
marijuana patients than necessary, some requiring drug testing to secure
admission or immediate lease termination after discovery of any use of
cannabis.'” However, PHAs can develop policies that may provide flexi-
bility on this issue, though they must be incredibly careful in crafting these
so as not to explicitly permit federally illegal activities. Policies that aim to
protect tenants and applicants using medical marijuana should be consid-
ered, including the following;:

¢ prohibit drug testing of applicants for cannabis or altogether
¢ exclude medical marijuana from applicant inquiries on drug use

* provide for reasonable restrictions on smokables to reduce potential
complaints from other tenants, or even implement smoke-free hous-
ing policies

¢ allow for discretion with respect to discovery of cannabis use by exist-
ing tenants

e prohibit lease terminations based on the use of medication authorized
in accordance with state law

We urge housing providers to use discretion with respect to terminating
leases and to develop practices that empower their employees to do so.
While the law does require particular methods to terminate housing for
users of marijuana, it does not require that this authority be acted on in
every instance. PHAs must again have caution when developing and com-
municating these policies, and making it especially important to consult
an individual with extensive knowledge of both cannabis and affordable
housing law to help implement policies that will help the most people
while still having the PHA operate within the law. HUD itself can also use

107. Exec. Order No. 13985, 86 FR 7009 (Jan. 25, 2021)

108. U.S. DEr’T oF Hous. & Urs. DEV'T, EQuiTY ACTION PLAN (Apr. 14,2022), https://
www.hud.gov/sites/dfiles/PA /documents/HUDEquity508compliant.pdf.

109. Mariah A. Curtis, Sarah Garlington & Lisa S. Schottenfeld, Alcohol, Drug, and
Criminal History Restrictions in Public Housing, 15 CITYSCAPE: J. OF PoL'y DEV'T & RscH.
37 (2013).
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bureaucratic discretion to create equity for cannabis users. It has the power
to implement new rules that address problems it finds in programs under
its purview (which does not include LIHTC), as long as they do not conflict
with congressional legislation. That means that any of the above policies
could theoretically be implemented at the federal level without need for
Congress to act, either through rulemaking or internal directives, as long as
they were carefully worded and developed. However, these policies could
only ever serve as workarounds until the QHWRA is changed.

C. Change Is Possible at Many Levels

As discussed, PHAs have a wide degree of discretion in drafting poli-
cies that provide flexibility. Owners of LIHTC housing and other forms
of affordable housing not deemed “federally-assisted housing” have even
greater freedom. Housing providers must carefully examine all of their
policies to make them as effective as possible. Until state and federal laws
explicitly protect cannabis patients, it is up to PHAs and private owners to
adopt policies that do so.

While state policies on marijuana obviously vary from state to state,
some steps can be taken to help marijuana patients access housing. The
most obvious is to legalize marijuana at the state level. However, it is cru-
cial that records are expunged as a part of the legalization process. Many
individuals who have criminal convictions struggle to access social services
due to minor infractions that are now no longer illegal. Harsh sentenc-
ing promoted by the War on Drugs disproportionately affected low-level
offenders, who are often forced to deal with the aftermath of one arrest
for years. By not expunging records, states perpetuate the inequalities in
the criminal justice system and transfer them into welfare programs like
affordable housing.

States and local governmentss can also put in place certain laws or ordi-
nances that support tenant and applicant protections, such as prohibiting
landlords from making certain inquiries of housing applicants about par-
ticipation in the state’s medical cannabis program. Another option could
be to prohibit landlords from terminating tenancy based on the use of
state-legal medication taken in accordance with state law. As with PHA
policies, any laws, ordinances, and local policies would need to be meticu-
lously drafted due to the inherent conflict between state and federal law.

Cannabis must be rescheduled or de-scheduled at the federal level, as
the current federal-state policy gap is untenable. Citizens have overwhelm-
ingly shown in poll after poll they support legalization, and that support
continues to grow. Schedule I classification is entirely inappropriate for
a substance with the myriad health benefits formally acknowledged by
ninety-four percent of the states. By allowing cannabis to remain illegal,
the federal government blocks low-income patients from being able to
access their medicine without fear of losing their housing. While there are
workarounds on an individual level, people who are taking medication
that their doctor prescribed should not be forced to hope for leniency with
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no guarantee of stable housing. Additionally, poor people should not be
banned from using state-legal medicine that helps them just because they
cannot afford unsubsidized housing. The current housing system is unjust
when it comes to cannabis use, and this issue must be addressed.

Perhaps 2022 will be the year we see some forward progress with can-
nabis laws at the federal level in some aspect, though it is highly doubt-
ful that comprehensive reform is likely any time soon. In the meantime,
individuals and companies or organizations can advocate for the passage
of the Marijuana in Federally Assisted Housing Parity Act (and cannabis
reform generally) by reaching out to their legislators in Congress.
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